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SECOND JULICIAL DISTRICT COURT " James . oo
BERNALILLO COUNTY CLERK OF THE COURT
DANIEL LIBIT,

Plaintift,
v, No, B-202-CV.2017-31620

THE UNIVERSITY OF NEW MEXICO
FOUNDATION, INC,, and THE BOARD
OF REGENTS OF THE UNIVERSITY OF
NEW MEXICO,
Defendants,
MOTION FOR ENTRY OF FINAL JUDGMENT
AND STAY OF JUDGMENT PENDING APPEAL
AND POINTS AND AUTHORITIES IN SUPPORT THEREQF

Defendant The University of New Mexico Foundation, Inc. (*Foundation™) moves this
Court in accordance with NMRA Rules 1-0534(8) and 1-062(13) to (1) enter final judgment as to
the claims asserled by Plaintiff, and (2} to stay final judgment against the Foundation during
pendency of the Foundation’s appeal from the Cowrt’s decision to grant summary judgment in
favor of Plaintiff on all claims asserted against the Foundation,

The Foundation has conferred with counsel for Plaintiff and this Motion is opposed.

In support of this Motion, the Foundation states as follows:

I. Plainiiff Dantel Libit (“Plaintiff”) bronght suit against the Foundation and the
Board of Regents of the University of New Mexico (*UNM™) ¢ enforce alleged vielations of the
New Mexice Inspection of Pablic Records Act (IPRA). See Amended Complaint Under the
New Mexico Inspection of Public Records Act, filed Sepiember 22, 2017 (“Complaint™,.

2, Following the May 24, 2018 hearing on the cross-motions for summary judgment

filed by Plaintiff and the Foundation, the Cowrt entered an order on June 26, 2018 granting



Plaintiff’s motion for summary judgiment on all claims against the Foundation and denying the
Foundation’s motion for sumumary judgment. See Order Grapting in Part and Denving in Part
Plaintiff s Motion for Sommary Judgment and Denying Defendant the University of New
Mexico Foundation inc.”s Motion for Summary Judgment (“June 26 Order™) at 2.

3. The June 26 Order required the Foundation to “produce the documents reguoested
through Plaintiff’s IPRA requests to the Plaintiff for inspection within fifteen (15) days of the
entry of [that] Order” & The Foundation fully complied with this portion of the Order by
providing the requested records to counsel for Plaintiff on July 3, 2018,

4. The Court’s June 26 Order also contained unnecessarily and inappropriately broad
language which gives rise to this motion to stay, After ordering the Foundation to provide
Plaintift with the requested documents, the June 26 Order went on to state “NMSA 1978,
Section §-34-1{12) may not be relied upon to exempt those records or information created
and/or maintained by the Foundation from inspection by the public according to IPRA” June
26 Order, at p. 2 {emphasis added). The italicized language is problematic because (a) i is
unnecessary and superfluous o the Court’s determination that Foundation was reguired to
produce the specific records at issue and (b) i has been interpreted by some, including Plaintiff,
i be a sweeping and prospective declaration that all of the Foundation’s records are public
records notwithstanding the language and legislative intent of § 6-5A-1, Indeed, this extrancous
fangnage appears to grant the declaratory relief reguested by Plaintiff o the effect that the
Foundation is a “public body subject to IPRA™ for all purposes. See June 26 Order at 94 2-5.
Furthermore, though not properly brought before the Court by Plaintiff, the provisions of the
June 26 Order certainly implicate the demand for relief found in the Complaint at 16 that the

Court,
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Enter an injunction requiring the Defendants to ... comply with future
requests for public records by Plaintiff and other requesters.

3 Accordingly, and despite having fully complied with the direction in the June 26
Order that all of the specifically requested docoments be produced to Plaintiff, the Foundation
filed its Notice of Appeal on July 26, 2018

B, On Kovember 21, 2018 Plaintiff and Defendant Board of Regents of the
University of New Mexico {the “Regents™) moved to dismiss with prejudice all claims asserted
by Plaintiff against the Regents, The entry on December 4, 2018 of the requested order of
dismissal of Plaintiff’s claims against the Regents disposes of the issues remaining for decision
following the entry of the June 26 Order,

7. For this reason, the Foundation requests that the Court enter a final judgment as to
all of Plaintiff’s claims against the Foundation from which an appeal will lie,

8. The Foundation also requests that the final judgment include a stay of
enforcement of the requested final judgment because, since entry of the June 26 Order, Plaintiff
and others have seized on the June 26 Order’s broad language to support not less than 12
separate IPRA requests secking all manner of confidential records, as detailed in the Affidavit of
Rod Harder, ¥ 3, attached as Exhibit A,

9. Plaintitf and his counsel contend that the Court’s Tune 26 Order applies
prospectively and bevend this case, citing the June 26 Order as the basis for numerous of
Plaintiff"s recent IPRA requests to the Foundation and as support for further threatened litigation
against the Foundation. See Hart Letter, dated November &, 2018; attached ag Exhibit B and
Hart Email, dated November 23, 2018, attached as Exhibit O, siating, “If necessary, Mr. Libit i3
prepared to litipate every IPRA reguest he subunits until the Foundation believes it is necessary

1o comply with a binding order by the Court™



10, Duoe to the deluge of IPRA requests since entry of the June 26 Order, the
Foundation has been reguired o hire additional staff to process and respond to the requests, at an
annual cost in excess of $70,000. Exhibit A, (Harder Affidavit) at § 4.

P, Atleast one of the IPRA requests recently submitted to the Foundation seeks
information about donors whe specifically requested to remain anonymous. Requiring the
Foundation to viclate the wishes of anonymeus donors by disclosing their identity would have
immediate and catastrophic consequences for the Foundation and the University. As stated in

the Affidavit of UNM School of Law Dean Sergio Pareja, such forced disclosure:

o Would have resulied in the loss of a recent anonymous gift of $2.5
millicn that funds three full-ride scholarships to the law school;
® Would expose the Feundation and the Uiniversity to litigation by

donors whe previously made pifis on the condition of anonymity, and the risk of
having o return donations to those anonymous donors;

6 Would result n the loss of substantial funding from those for
whom anonymity is important.

Affidavit of Sergio Pareja at ¢ &, attached as Exhibit D,

12, Based on his experience as law school dean and as an estate planning lawyer
working with high wealth chienls who insisted on anonymity in their charitable giving, Dean
Pareja knows there are several very good reasons why charities must be able to protect donor
anonymity when requested. For example:

® Public disclosure of large gifts can expose the donor and/or the
donor’s family to an increased risk of crime;

® Public disclosure often exposes the donor to an unwanted barrage
of requests from ather charitable orpanizations;

® Some donors wish to keep their estate plang confidential, either out
of a personal desire for privacy, or out of g desire to avoid discord with family
members or other potential helrs; and

@ For a variety of reasons, some donors simply prefer to avoid any
public recopnition for their generesity.



Fxlr. D, Affidavit of Sergio Pareja at 94 11-14,
ARGUMENT

I Final Judgment Sheuld be Entered Because All Claims Asserted by Plaindiff
Have Been Resolved

The Foundation seeks entry of a final judgment at this time because, with the entry of an
order dismissing the claims asserted by Plaintiff against the Regents, all claims will have been
decided. Neither the Foundation nor the Regents asserted any counterclaims, Accordingly, the
dismissal of the claims against the Regents causes the June 26 Order to become a final decision
as to the claims against the Foundation upon which a final judgment should be entered in
accordance with Rude 1-054(B).

I Equity Favors Granting a Stay of the Court’s Order Pending Resolution of
The Issues on Appeal

“Although a notice of appeal ordinarily divests the trial court of jurisdiction to take any
further action in the matter, a clear exception exists by reason of the iénguagfs of Section 393~
22 and Rule 62 which permits the district court to grant a stay 1o the appellant.” Deviin v, Siare
ex rel. New Mexico Stene Police Depr., 1988-NMSC-102, % S, 108 WM. 72, Rule 1-062(Dy
authorizes the Coort to stay enforcement of & judgment during the pendency of an appeal.

The decision whether to grant a stay is commitied o the sound discrelion ot the trial
court. K See alvo Wood v, Millers Nationad Ins. Co., 1981-NMSC-086, ¢ 8, 96 N.M. 525, The
propriety of the issuance of a stay is dependent on the circumstances of each individual case,
Alpers v. Alpers, 1990-NMCA-015, % 8. The Alpers Court articulaied the following faciors to
consider in deciding whether such motion should be granted pending disposition of an appesh
“{1} the likelihood of hardship or harm 1o the children if the stay is denied; (2) whether the

appeal is taken in good faith and the issues raised are not frivolous; (3) the potential harm fo the



interests of the non-moving party if the stay is granted; and (4) a determination of other existing
equitable considerations, Wany.” Jd at 9 10, See also Hiltow v, Brawnskill, 481 1.8, 770,776
{1987y (identifving similar factors regulating the issuance of a siay).

A, The Appeal Wags Brought in Good Faith

The fact that the Foundation is not appealing the portion of the Cowrt’s June 26 Order
directing the Foundation to produce the specific records requested by Plaintiff, and has in fact
provided those records to PlaintifY, demonstrates that the purpose of the Foundation's appeal is
not to merely postpose enforcement of the Court’s June 26 Order,

Instead, the Foundation’s appeal pertaing to the implications of the Court’s award of
summary judgment which arguably includes a declaration that the Foundation is a public body
for all purposes under IPR A, irrespective of the language of § 6-5A-1, thereby rendering all of
the Foundation’s records subject to public disclosure. The issues raised in the Foundation’s
appeal include, {1} whether the Court has subject matter to declare that the Foundation is g public
baody for purposes of IPRA (2) whether the Court of Appeal’s decision in State ex rel, Toomey v,
Teuth or Conseguences, 201 2-NMCA-104, 287 P.3d 384, 370 can be extended to declare the
Foundation a public body for purposes of IPRA and reguire disclosure of all the Foundations
records; {3) whether § 6-5A-1{A)3) of the Public Finance Act exempts the Foundation’s records
from public disclosure yn order to protect privacy rights and expectations of donors; and (4)
whether donors’ federal and state constitutional rights to privacy, free speech, and fres
association entitle donors to protect the confidentiality of their donations (issues that the District
Court did not reach bocause it granted sumumary judgment to Plaintiff), As for the latter two
issues, it is worth noting that § 6-5A-1 specifically excludes “lists of donors and donations™ from

information that must be included in its publicly disclosed annual audit; New Mexico’s



Charitable Solicitations Act clearly evinces legislative intent o protect donor information'; and
the Internal Revenue Code pertaining to a charitable organization’s publicly disclosed IRS Form
Q90 requires such organizations to list the amounts of their top donors, but allows the
organizations to redact the names of the donors themselves.” These are issues of first
inpression in this state and concern the future ability of the Foundation {o accomplish its
declared purpose of providing financial support for the University. These issues “clearly show
that the appeal is taken in good faith and that the issues raised are not frivolous and are fairly
debatable.” dlpers, 1990-NMCA-D15, % 18,
B. The Stay of Judgment Will Net Harm Plaintiff

In granting summary judgment, the Court directed the Foundation to “prodoce the
documents requested throngh Plaintiffs IPRA requests to the Plabmiff for inspection within
fifteen (15 days of the entry of the Order.” See Order at 2. As stated above, the Foundation is
not appealing that portion of the judgment and has provided those records {o Plaini‘iff. As such,
Plaintiff has received the relief available under IPRA and a stay of judgment will not cause
damage 1o or otherwise prejudice Plaintiff, Because the stay will not cause Plaintiff to suffer
damages, it is not necessary for the Court to require a supersedeas bond to secure the rights of
Plaintiff or to ensure status quo pending appeal. See Rule 1-062 NMRA; Grassie v. Roswell
Hosp. Corp., 2008-NMCA-G76, § 12, 144 N.M. 241 {*The Rule is intended to ensure that the
armourt of the bond 1s sufficient to maintain the status quo while the case is pending on appeal.”).

C. The Foundation and Others Will be Irreparably Harmed if the Stay
of Judgment is Denied

' Although according to NMBA 1978, § 537-22-4(B) of the Charitable Selicitations Act {the “Act”) organizations
subject to § 6-5A~1 are exempt from the reporting and registration requirements of the Act, the other provisions of
the Act apply 1o the Foundution. The Act containg several provisions that recognize and preserve the privagy of
donor information. See, eg, §§ §7-22-5, ~6.403{1), -0 1{A), 9. 1{F), and 9.2,

3 See 26 1180 § 6104(3WAN



The threatened harm to the Foundation derives from implications of the Cowrt’s award of
sammary judgment which argoably includes a decloration that the Foundation ig a public body
for all purpeses under IPRA, and a mandatory injunction requiring the Foundation {o degignaie a
records custodian and fully comply with all of IPRAs requirements.

As stated above, since the Order was tssued the Foundation has received IPRA requests
from numersus individuals and entities seeking financial and other private records of the
Foundation and the Foundation’s private donor infermation (including anonymous donor
information) based on the argument that the broad language of the June 26 Order renders all of
the Foundation’s records subject to IPRA, See Exh. A (Harder Affidavit) at 9 3. This has and
will cause harm to the Foundation and the University in several ways.

First, it will result in a decrease in donations to the Foundation and the University, as
noted by Exh. D, Diean Pareja’s Affidavit,

Second, it will create the potential of Btigation against the Foundation or the University
by donors who made gifts based on the promise or expectation of anonymity. This will certainly
result in itigation costs, but will also expose the Foundation and the University 1o the possibility
of having to return gifts to soch donors.

Third, it will expose the Foundation to sdditional and unnecessary litigation costs
associated with new IPRA enforcement actions — like those threatened by Plaintiff and his
eounsed, see Exh C (Hart Email)} - while the parties wait for an appellate court decision that will
Hikely resolve the dispositive legal issues underlving those new enforcement actions.

Fourths, it has and will canse the Foundation to incur substantial costs, mchuding but not
Himied 1o the cost of newly hired staff, in order to process and respond {o a deluge of IPRA

Feduests,



Fifth, disclosure of much of the information requested over the past several months
would unfairly place the Foundation at a significant disadvantage in a competitive fundraising
environment. For example, the Foundation’s competitors eould gain unfalr competitive
advantages by obtaining the Foundation's list of donors or donor prospects; the Foundation’s
research related to donors and prospective donors; the Foundation's employee compensation
structure; the terms of the Foundation’s executive contracts; the research and detailed investment
information compiled and purchased by the Foundation {o inform its prudent management of the
endowment.

Even if the Foondation ultimately prevailed on the merits of the appeal, the harm from
disclosing records such as these records already sought in recent IPRA requests, cannot he
undone. And it is not a streteh {o say this barm could endanger the very existence of the
Foundation.

The Court should also be mindful of the harm that will be caused to other individuals,
For example, Foundation employees will have their private information such as salary and terms
of their employment contracts disclosed publicly, even though they are not public amployess.
Donors will have their private information disclosed publicly, despite their expectation of
confidentiality and potentially a vielation of their constitutional rights o privacy, free speech,
and free association. And the Foundation’s investment advisors will have their valuable research
dizclosed for all to see. These harms, too, cannot be undone.

As the Supreme Court held in Stare vo Holloman, 1918-NMSC-138, 9, 23 N.M. 117 such
a “wandatory injunction, 1. e one which compels affirmative action by the defendant instead of

merely preserving the status guo, cannot be enforced pending a duly perfected appeal.”
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If the requested stay of enforcement is denied the Foundation will be forced to either {1}
comply with cach I[PRA request by disclosing private and confidential information that will
cause harm to the Foundation, the University, and others, or (2) deny each IPRA request putting
the Foundation at rigk for endless litigation which includes expenditure of rescurces to defend
such suits, continued damage to the Foundation’s reputation, and frustration of already limiled
court resources.  Again, even il the Poundation succeeds on the merits of the appeal, the harm
incurred from either disclosing private records or defending ongoing litigation for alleged
violations of IPRA cannot be undone,

CONCLUSION
For the reasons sfated, the Foundation’s Motion should be granted.
Respectfully Submitted,
MONTGOMERY & ANDREWS, P.A.

By /sl Randy 8. Bartell
Randy 3. Bariell
Kari Olson
P, (. Box 2307
Santa Pe, New Mexico 87504
{505} 986-2504
rhartell@montand.com
kolsoni@montand.com
and

By & Powick D Allen

Patrick D, Allen
General Counsel
The University of New Mexico Foundation, Ine.,
700 Lomas NE, Two Woodward Center, Sie, 108
Albuguerque, NM 8710

Aitorneys for Defendani/dppellant
The University of New Mexico Foundation, Inc.
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CERTIFICATE OF SERVICE

[ hereby certify that on December 18, 2018, I filed the foregoing electronically, which
caused the following to be served by electronic means, and reflected by the Court’s NEF system:

MNicholas T. Han
Law Offices of Micholas T, Hart, LLD
nicki@nicholasthartiaw.com

Charles R. Peifer

Gregory P, Williams

Peifer, Hanson & Mudlins, PLA.
gpeifer@peiferiaw.com
pwitliamsitpeiferlaw.com

David A, Ferrance
Othee of University Conngel
DFerranceisalud.unm.adu

By __ 5/ Randy 5. Bartell

Randy 8. Bartell
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STATE OF NEW MEXICO
SECOND JUDICIAL DISTRICT COURT
BERNALILLO COUNTY

DANIEL LIBIT,
Plaintiff,
v, No, D-202-CV-2017-01620
THE UNIVERSITY OF NEW MEXICO
FOUNDATION, INC,, and THE BOARD
OF REGENTS OF THE UNIVERSITY OF
NEW MEXICO,

Defendants.

AFFIDAVIT OF RODNEY L. HARDER
I, Rodney L. Harder, being Grst duly swom, depose and state;

1. I am over the age of 18 and [ am competent to make the statements contained
herein which are based on my experience, knowledge, and information.

2. From January 2010 to Jung 30, 2018, I served as Chief Financial Officer of
tha University of New Mexico Foundation, Inc. (“Foundation™). From July 1, 2018t
prosent, 1 bave served as Vice President of Administration of the Foundstion. In my positions
of Chief Financial Officer and Vice President of Administration, I have been and continue to
be involved in the overall manag‘emem and operation of the Foundation. 1 am suthorized by
the Foundation to submit this affidavit on its behalf.

3. Since entry of this Court's June 26, 2018 Order, Plaintiff Daniel Libit and
others have submitied numerous IPRA requests to the Foundation secking all manner of
confidential Foundation records, including but not limited to the following:

» A July 16, 2018 request for a list of all Foundation employees and all
compensation they were paid in 2017;

}
EXHIBIT A



L

An August 1, 2018 request from a private hedge fund mansager seeking detailed
information regarding the Foundation’s investment strategies related to the
endowment fund managed by the Foundation;

¢ An August 13, 3018 request to the Lobo Club seeking, among other things, all
information for the Lobo Club’s electronic donor dasbase regarding its top 10
donors;

# A September &, 2018 request for records of payments made by an anonymous
donor for the purpose of reimbursing the University's Athletics Departmient for
gxpenses related to a donor trip o Scotland;

s A September 12, 2018 request for records related to the Braneh law firm's
naming-rights donation;

¢ A September 26, 2018 request for records related to donations from various
physicians and Southwest Women’s Options;

¢ A September 27, 2018 request for records related to all bonuses paid to
Foundation employees from 2013 to present;

» A September 28, 2018 request for the employment contracts of four Foundation
employees;

¢ A Seplember 30, 2018 request for pledge sgreements from all members of the
“Forever Lobo Society™;

s An October 2, 2018 request for all minutes from the Foundation Board’s
compensaiion conunities from 2014 to present;

+  An October 3, 2018 reqguest for all gift apreements between the Foundation and &
specific individual donor; and

¢ An October 2, 2018 request for all written communications from May 2018 1o

present sent or received by the Foundaton®s general counsel and several other

executives lo/ffrom any donor in which the words IPRA, Libit, lawsuit or appeal

SPPERT.

4. Due to the deluge of IPRA reguests since entry of the June 26 Ordey, the
Foundation has been required to hire additional siaff to process and respond to the reguests,

which will cost the Foundation in excess of $70,000 on an annual basis.

12



FURTHER AFFIANT SAYETH NAUGHT.

RGDNW L. HARDER

STATE OF NEW MEXICO

St Nt

85,
COUNTY OF BERNALILLO }

The Following Affidavit of Rodney L. Harder was subsmbed and swom to before
e this fol “day of eembter 2018,

SRS EaRRER IR
@mc;ua oot G Bt T et
BUTANKE aweN ' 7 R
., Kslaly subile DMotary Pubiic
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THE LAw OFFICES OF NICHOLAS T HART, LLC

S35 GHANITE AVE, N
AEBHGAEREIEE, NEOW IO 872

ERLEEHONE MAILIMI3 ALDRERS:
$3URY XT3 RO BQK TV,

ALBUERIIIR N, BAOINE012

FALSIALE

508] A0 AN

kol T Bt

Eematl Midadtibelos Tl av tom

MNovember &, 2018
Vin E-Mail: patallen@unmfund.org

Patrick Allen, Eaq.

General Counsel

The University of New Mexivo Foundation
Two Woodward Conter

700 Lomas WE, Ste 108

Albuguerque, NM R7102

Rer  Dhaniel Libit's IPRA Reguests
Dy, M. Alleg -

I am wriling in reference to my client, Daniel Libit's, IPRA requesis which he has
submitted to the Uhaiversity of New Mexico Foundation sinee Judge Franchini issued her order in
Libat v Universify of New Mexivo Foundationn, The Foundation has produced certain documents
responstve to those requests, and Mr. Libit appreciates the Foundation’s willingness (o do sa. But
the Foundation has refused to turn over other documents requested by Mr. Libit, asserting that
those documents do not need to be trmed over according to NMSA 1978, § 6-3A-1{D), that the
Foondation is g private eutity, that the records sought by the requests are not public records, that
the records contain proprietary information exempted from disclosure by IPRA, and that turning
gver the records would violate donors” rights of privacy and free association.

These asserted exceptions to turning over public records are baseless. Judge Franchind
made clear in her ruling, which has not been staved by any court, that the Foundation engages in
public getivities and therefore must furm over records according to IPRA. She also rejected the
Foundation’s arguments that s records are exempt frovm disclosure by NMBA 1978, § 6-5A-1{13},
that the Foundation i3 a private entity, and that its records are not public records.

{ am writing to ask vou to reconsider the Foundation's position that the records requested
by Mr, Libit are not subject to disclosure. If the Foundation is anwilling to change its position and
produce recnrds responsive to his IPRA requests before the close of business on November 21,
20318, 1 will be left with no choiee bul o file an additional lewsui,

EXHIBITB



THE LAW QFFICES OF NECHOLAS T HART, LLC

Page 2
Movember 6, 2018

T hope that we can come o a resolution of these issues without Hitigation, But Mr. Libit is
ready and willing to file additional lswsuits to compel the productions of documuents that sre clearly
public in nature and must be disclosed for public inspection.

Please vontact me at (305} 373-0924 or Nick@NicholasTHartLaw.com if there are any
questions of COncermns.

Sincerely,

Michelas T, Hant



Frowm: Nicholas Hart Inailtnenick@nichodasthartizw.com]
Sent: Friday, November 23, 2018 12:05 #M

To Pat Allen <Pat.dllen@unmbiund.orgs

Subsiect: Re: Daniel Libit

Pat -

| hope vou had a Happy Thanksgiving., And thank yvou for engaging in conversation regarding
continuing IPRA issues experienced by Mr. Libit.

Unfortunately, if the Foundation’s position is that Judge Frapchini’s order is Bmited to just the
IPRA reguests in that case, and that the Foundation Is therefore not under an obligation to
reapond o any other IPRA requests even though that decision has not been staved, and even
though the Foundation has not even filed a motion @ stay, then | do not see any path towards
resolving these issues,

As for specificity regarding the requests, Mr. Libit believes that any request that was denied
because of sllegations of donor confidentiality or because §-5A-1{D) applies were denied
improperly. Unfortunately, the Foundation has denied every request he has schmitied, either in
whole or in part, on those grounds. Based on this, we may have no cheice but {0 file s second
lawsuit,

The Foundation’s position s unfortunate, The Hkelihood of the Foundation sueceeding on
appeal s fow, and Judge Franchini™s order made clear that the operations of the Foundation meet
every clement of the Toeomey test. 1 necessary, Me. Libit is prepared to litigate every IFRA
request he submits until the Foundstion belleves 1t 1s nocessary (o comply with a binding order
by the Court,

Plesse let me know whether the Foundalion intends (o alter #s interpretation of Judge Franchint’s
order.

Regards,
Mick

Michnlas T, Herl

Law Cffices of Nicholas T. Han, LLC
515 Granite Ave MW

Alpuguergus, NM BY103

(508 373-0834
NMick@NicholanTHat aw.oom

EXHIBITC



STATE OF NEW MEXICO
COUNTY OF BERNALILLO
SECOND JUDICIAL DISTRICT COURT
DANIEL LIBIT,
Plaintiff,

Yo

THE UNIVERSITY OF NEW MEXICO
FOUNDATION, INC,, and THE BOARD

No. -202-CV-2017-01620

OF REGENTS OF THE UNIVERSITY
OF NEW MEXICO,

Defendants.

AFFIDAVIT OF SERGIO PAREJA

I, Sergic Pareja, state the following from personal knowledge and under penalty of perjury,

1.

bt

Lsd

I currently serve as Dean at the University of New Mexico School of Law.

1 joined the UNM law faculty in 2003 after nearly nine yeurs in privaie law practice in
Colorado and Indiana. Most recently, T was a partoer af a large Denver law firm, While in
private practice, the majority of my work was in the area of high-end estate planning.

Tis my capacity as a lawyer for high net worth individuals in Indiana and Colorado, 1
regularly advised clisnts regarding charitable giving. Occasionally, their gifts were made
anonymously.

At the UNM School of Law, { primarily teach courses in the areas of business, tax, nnd estate
planning. Since 1 started teaching at UNM School of Law, 1 have taught Federal Income Tax,
Contracts, Practicumn, Estate and Gift Tax, Taxation of Business Eaterprises, International
Business Transactions, Wills & Trusts, and Estate & Retirement Planning, T also have taught
i the taw school's Business & Tax Clinde {now called the Economic Justice Clinic).

In my role 83 Dean of the UNM School of Law, in lste 2017 1 worked with a donor whe
desired to make an anonymous gift of $2.5 million te the law school. That doner insisted that
the ift would only be made if it could be made anonymously. UNM did not provide the
donor with any personal benefit for making the gift, and the donor did not express a reason
for wanting to make the gift anonymously but made it clear that the law school would only
receive the gift if it could be made ancnymously.

1

EXHIBITD
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[ assured the donor that we would not reveal his o her identity and that the gift would remain
AROTLY TS,

In late 2017, we received the anonymous pift of $2.5 million. The gift was desiguated by the
darior to establish an endowment to fund three full-ride scholarships, awarding one per year
for al} three vears of study, at UNM School of Law.

T UNM or the UNM Foundation were required to disclose the name of this recent donor, [
welieve they could be at risk of litigation by the donor. Based on my assurances of
anonymity, [ also would be concerned about being ordered to return the donation i we are
unable to honor our promise of anonymity, Return of the donstion would result in the loss of
she endovment and the three full-ride scholarships. These vame risks would likely arise in
connection with other prior donors who contributed to UNM or to the Foundation upon the
condition of anonymity.

Based on my experience with this recent donor, and based on my prior experionce as an
estate planning lawyer for other high wealth individuals who donated money to public
entities and charities, T can state without hesitation that UNM is likely i lose a substantial
source of funding from certsin donors if it is unable to protect the anonymity of these types
of donors.

Rased on my prior experience as an estate planning lawyer, 1 can also relate the prinwry
concerns expressed to me by certain high wealih clients that led them to insist upon
gnonymity.

First, some high wealth individuals, parficularly elderly people who live by themselves, have
concerns that public disclosure of 8 large donation can subject them to an increased rigk of
erime. Over the vears, several of niy chients expressed 1o me concerns for their physical
safety, the physical safety of their family members {especially concerns over kidnapping of
family members), as well as their potential exposure © financial crimes. These concerns led
severnt of them to the conclusion that anonymily was the best way to help charities while
protecting themselves and their families from being & vietim of crime.

. Becond, public disclosure of u large donation often exposes donors 1o a barrape of requests

13.

from other charitable organizations. Several of my clients exprassed a desire to aveid sucha
barrage.

Third, some donors wish to keep their estate plans cordidential, either out of their personsl
desire for privaey, or out of a desire to avoid discerd with family members or other potential
heirs who might question why they are giving their money o charity rather than to family
members, Several of my clients were motivated by such concerns.



14, Fourth, some individuals, including some of my former clients, simply prefer to avoid any
public recogrition of their generosity. Sometimes those concerns are motivated by religious
reasons. Other times, it simply is cut of humility and desire to help others without public
recognition,

TU R'l Eﬂ" R AFTE ANT SAYETH NAUGHT.

Sergio Pareja
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THE $7ATE OF NEW MEXICO
COUNTY OF BERNALILLO

metr;kmﬁnt was acknowledged before me c}g\; o f‘) O ‘l’g by Sergio Pareja.

ﬁ/é

At ury Public Signature
Print_Rene )y afh




